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Editorial Abstract
This monograph deals with freedom of association and trade unionism in South
Africa from apartheid to the democratic constitutional order. It reflects on the
concept and contents of the right to freedom of association. It traces the legal
protection of freedom of association and trade union rights in South Africa’s
history. It investigates South African statutory and case law on the protection of
freedom of association in the work place and stresses the contribution made by
foreign and international law to the development of freedom of association in
South Africa. Finally, it examines the prospects for the better protection of
freedom of association, which is instrumental for the consolidation of democracy
in South Africa.
This monograph therefore seeks to make a meaningful contribution to the
development of knowledge on freedom of association and trade union rights in
South Africa where despite the role played by workers and their trade unions in
the struggle for democracy, relatively little has been written on these rights
entrenched in the Bill of Rights which is the cornerstone of democracy.
Key words
Freedom of association, trade unionism, South Africa, democratic constitutional
order, Bill of Rights
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INTRODUCTION
The right to freedom of association is regarded as one of the cornerstones of
liberal democracy.1 It gives rise to the establishment of institutions such as trade
unions, which promote democracy both in the workplace and in society at large.2
The right to freedom of association is the bedrock upon which all other labour
and workers’ rights rest. In De Tocqueville’s words, “No legislator can attack
freedom of association without impairing the very foundations of society.”3
According to Woolman,4 associations and freedom of association are essential
components of a well-ordered society. Associational freedom makes participatory
politics meaningful and genuinely representative politics possible.
The principle of freedom of association constitutes one of the basic tenets of the
International Labour Organisation (ILO) that was established by the Treaty of
Versailles of 1919 in the wake of the First World War to improve the condition of
workers and achieve universal peace through social justice. The 1944
Declaration of Philadelphia reaffirmed the fundamental principles on which the
ILO is based, and stressed that “freedom of association and expression is
essential to sustained progress.”5 These principles were reinforced in the 1998
Declaration.6 However, the most important ILO conventions on freedom of
association are the Freedom of Association and Protection of the Right to
Organise and the Right to Organise and Bargain Collectively Conventions.7
Special structures, such as the Committee on Freedom of Association of the
Governing Body, were established to deal with complaints concerning freedom of
association.
Since its establishment in 1951 the Committee has considered more than 1500
cases and its jurisprudence8 is a rich source of international labour law
concerning most aspects of freedom of association and the protection of trade
union rights.9
We ignore freedom of association at our own peril, at the peril of free and
democratic society and at the peril of sustained progress.10 On the other hand,
7

democracy is meaningless and sustainable development is not possible without
freedom of association in the workplace. Moreover, trade unionism is an
expression of freedom of association.
South Africa adhered to the ILO when it was created in 1919. However, due to
criticism of its internal policies, it withdrew in 196411 before rejoining the ILO on
26 June 1994 after the demise of apartheid.12
In 1993 South Africa adopted the interim Constitution, which was later
superseded by the 1996 Constitution. The aim of the 1996 Constitution,13 as
certified by the Constitutional Court,14 was to “heal the divisions of the past and
establish a society based on democratic values, social justice, and fundamental
human rights” and to “lay the foundations for a democratic and open society”.15
South Africa under the 1996 Constitution is a “democratic state”16 founded on
“democratic values”, including human dignity, the achievement of equality and
the advancement of human rights and freedoms, non-racialism and non-sexism
and the “supremacy of the Constitution” and the rule of law.17
On the other hand, the Bill of Rights,18 which affirms the democratic values of
human dignity, equality and freedom, enshrines the rights of all people in our
country.19 It is not surprising that the right to freedom of association, including
trade union rights, holds a primordial place among the rights and values
entrenched in the Constitution.20 It is against this background that this
monograph investigates workers’ right to freedom of association and trade
unionism in South Africa from the period of apartheid to the current democratic
order.
OBJECTIVES
This monograph enquires into workers’ right to freedom of association and trade
unionism under South African law from the period of apartheid to the democratic
constitutional order. Arguably, freedom of association in the South African
8

workplace still needs to be examined, given its importance and the role played by
South African workers during the struggle for a free and democratic South Africa.
The same applies to trade unionism. South Africa has the largest workforce on
the continent. There are many unions of employees and several federations of
employers in the country. The Congress of South African Trade Unions
(COSATU) is one of the leading trade union federations on the continent due to
its membership, which amounts to almost 2 million. COSATU was instrumental in
the demise of apartheid as a key ally of the African National Congress (ANC) and
it is worth highlighting the history of its struggle for South Africans.
Outside South Africa, there are many people who can learn from the history of
freedom of association and trade unionism in South Africa in order to understand
where the country has come from, what the challenges to freedom of association
are, and where the country is heading. Finally, despite the constraints of the
workplace, everyone aspires to work and everyone is a potential worker
interested in freedom of association, including the right to join a trade union and
participate in its activities. This research on freedom of association and trade
unionism in South African law is important as we strive to promote and
consolidate democracy, to foster a culture of human rights, to uplift the living
conditions of our people and to lay the foundations for sustainable development
and social justice in South Africa.
METHODOLOGY
In dealing with the subject matter of this research, attention is given to the legal
instruments on freedom of association in the workplace and trade unionism in
South Africa. Freedom of association and trade unionism cannot be studied
without giving due consideration to the Constitution and to the relevant legislation
passed by Parliament. On the other hand, South Africa has ratified a number of
international Conventions. Some of these Conventions, which constitute
international labour law and human rights law, are binding on the Republic and
were instrumental in the enactment of national legislation. Accordingly, the two
9

Constitutions of the Republic of South Africa, various labour statutes and
international and regional human rights instruments will be considered.
Moreover, the nature of the research will require that history be considered, as
freedom of association and trade unionism may be traced back to the beginning
of the 19th century. Therefore, the methodological approach of this research is
legal and theoretical, but also empirical, historical and comparative.
STRUCTURE OF THE MONOGRAPH
This monograph is divided into four parts preceded by an introduction. The
introduction outlines the objectives, methodology and structure of the
monograph.
Part I provides for a theoretical background to the right to freedom of association
and trade unionism in South Africa. Part II deals with workers’ right to freedom of
association and trade unionism under the South African colonial and apartheid
legal orders. It revisits the particular history of labour relations and trade
unionism in South Africa, and their protection under the apartheid regime. Part III
deals with freedom of association and trade unionism in foreign and international
law, as well as international labour law. Part IV analyses freedom of association
and trade unionism under the democratic and post-apartheid legal order. It refers
to the development of labour relations and trade unionism, and their legal
protection under the constitutional democratic legal order.
A brief conclusion summarises the findings of the study and reflects on the
challenges and prospects for the protection of freedom of association and trade
unionism in South Africa.
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PART I:

THEORETICAL

BACKGROUND TO WORKERS’ RIGHT TO FREEDOM OF

ASSOCIATION AND TRADE UNIONISM IN SOUTH AFRICA

The concept of freedom of association
There are different views on what the term freedom of association actually
means, what purpose it serves and what legal approach is to be attached to it.
These views fall into two categories.21
Some see freedom of association as a liberal-political right, derived from the
libertarian notion that all persons should be entitled to associate or not with other
persons of their choice in a totally non-coercive way, subject only to such
compelling considerations as national security or public morals. Others regard
the right to freedom of association as a functional guarantee, which is protected
in order to secure a clearly defined social purpose, namely, the attainment of
some sort of equilibrium of bargaining power between employers and workers.22
According to Ferdinand von Prondzynski, freedom of association is no more than
a useful shorthand expression for a bundle of rights and freedoms relating to
membership of associations and does not tell us anything very precise about
what these rights and freedoms are.23 It is not a static concept, and is capable of
being expressed in different ways.
In Olivier’s words, the right to freedom of association in labour relations can be
defined as those legal and moral rights of workers to form unions, to join unions
of their choice and to demand that their unions function independently.24 This
right is determined and influenced by binding international law, government
policy and regulations, and binding collective agreements.25
According to Kirkland, freedom of association simply means the right of ordinary
people who share common interests to form their own institutions in order to
advance those interests and to shelter them against the arbitrary power of the
state, the employer or other strongholds of self-interest.26
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The right to freedom to associate confers neither the right nor the licence for a
course of conduct or for the commission of acts which, in the view of the
legislature, are inimical to the peace, order, and good government of the country.
Thus the freedom of association protects one’s membership of any organisation
that is not involved in criminal activity.27
According to Woolman and De Waal, the sphere of liberty secured by freedom of
association is important for two basic reasons. First, it enables individuals and
groups to pursue or maintain those attachments which, they believe, are
constitutive of their being. Such attachments might be intimate, cultural, religious
or social. Secondly, the sphere of liberty secured by the freedom enables
individuals and groups to realise a most important instrumental goal: a rich and
varied civil society. This rich and varied civil society in turn serves many ends,
such as facilitating social debate and participatory politics providing a buffer
between the individual and the state, sustaining vibrant culture and ensuring
economic progress and advancement.28
It is important to bear in mind, therefore, that the reason why freedom of
association was given protection in national and international law was not
primarily to protect individual interests but rather to seek to secure a more
equitable distribution of power within the working environment and society as a
whole. But, as Lord Wedderburn notes, individuals do of course deserve legal
protection in this as in other contexts, so that their conscience, religious beliefs,
freedom of expression, bodily integrity and so forth are safeguarded. But such
protection can be and ought to be guaranteed under other headings so that
freedom of association itself does not need to become an individualistic, anticollective concept.29 It would be both unfortunate and strange if the main
substance of freedom of association, which was first introduced to allow workers
to combine, were now to be seen as the right of individuals to “an isolated
existence”.30 Consequently, freedom of association is both an individual and a
collective human right. The individual dimension entails the autonomy of the
group to determine its own membership, and to regulate its method and manner
of government.
12

When addressing this, the Supreme Court of Canada recognised in Lavigne v
Ontario that “the essence of freedom of association is the protection of the
individual interests in self actualisation and fulfilment that can be realised only
through combination with others.”31
The right to associate concerns an individual as an active participant in social
activities and it is in a sense a collective right in so far as it can be exercised by a
plurality of individuals.
The collective dimension entails the liberty or autonomy of the group to act
together, to develop its own programmes of action and fulfil its goals.32 Freedom
of association must therefore be seen as the foundation of the collective
bargaining process.33 There must be a legal protection of the freedom of persons
to join collective entities before those entities are protected. It would serve little
purpose to protect collective bargaining if the parties to that process do not
themselves enjoy protection by the law.
Madima submits that the right to freedom of association should mean more than
just the right to belong to an association with like-minded others.34 In Madima’s
words:
An all-embracing definition of the right of freedom of association remains illusive, or
rather; there is a lack of consensus among labour lawyers and other labour
commentators on what this concept entails. Free association has been described by so
many different people in so many different ways that the field remains open for further
debate.

35

Madima points out that it is difficult to come up with a uniform definition of
freedom of association, and definitions differ depending on whether one adopts a
literal and narrow or a purposive and broad interpretation of this right.36 Freedom
of association is the right to associate and entails that individuals are entitled to
come together and collectively organise in order to defend their interests. It has
sometimes been argued that it must be understood broadly and also negatively
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to mean the right not to associate or to dissociate.37 However, its positive
dimension is generally underscored by the ILO Constitution, the ILO
Conventions, and international and domestic Bills of Rights.38
Freedom of association complements and consolidates other individual freedoms
and, without it, individuals may not express themselves as a group, defend their
common interests and positively contribute to the development of their societies.
It is essential to liberal democracy and to democratic politics.39 Similarly, freedom
of association is necessary to create and maintain intimate relationships, which
are valuable for their own sake as well as for the pleasure that they offer to
society.
The components of freedom of association
Summers argued that the concept of freedom of association comprises three
distinct elements, namely, the freedom to organise in terms of which individual
workers join together, choose a spokesperson and combine economic resources
for the common good; the freedom to choose between organisations so as to
enable the worker to join and work through the organisation which she or he
believes speaks best for her or his needs and desires; and the freedom not to
join trade unions at all, which entails the right of individual to refuse to participate
in collective action and to insist on acting alone.40
According to Sachs:
The key, absolutely fundamental rights of workers are those rights that enable
the working people to fight for and defend their rights. These rights comprise the
first group of rights. This group of rights consist of three rights namely, the right to
establish and join trade unions;

the right to collective bargaining and the right to

strike. These are the three pillars of the working people, of their capacity to
defend all their other rights.

41

Thus, as far as the employees are concerned, the right to freedom of association
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includes their right to freely organise, form or join a trade union in order to defend
and protect their interests. This also includes the right to bargain collectively and
the right to strike.
The relationship between trade unionism and freedom of association
Trade unions play an important role in labour relations. The formation of unions,
that is, the organisation of labour, is the counterpart of accumulation of capital.
There can be labour relations without employers’ associations though this would
be difficult and very undesirable; there cannot be labour relations without trade
unions.42 Indisputably, trade union rights do, however, have a close relationship
with the more general right of freedom of association.
Trade unionism is a movement or trend for workers to come together to organise
in order to champion their rights or interests. According to Salomon, trade
unionism may be seen as a social response to the advent of industrialisation and
capitalism.43
Trade unionism has a valid and important role to play in a society. Trade unions
strive to enhance the dignity of workers and their control over their working lives.
The feeling of collective identity enhances the economic freedom of the
individual, which rests on the knowledge that unity is strength.44
Just as the bargaining strength of the individual is enhanced when he or she
combines with fellow workers in a group at a place of employment, so too at a
wider level, trade unions grow in size and extent to become whatever may be the
most effective combination of work people to advance and protect those interests
arising from their employment which they have in common.
Of all commonly enumerated human rights related to trade unionism and trade
unions, the most important is the right to freedom of association, not only
because it is the bedrock principle of trade unionism, but also because it enables
and defends the exercise of all other human rights in the workplace. The
15

fundamental concern of the trade union movement has been the struggle to
secure the right of workers to form and join independent trade unions and to
bargain collectively with their employers. Accordingly, workers’ organisations or
trade unions cannot exist if workers are not free to join them, to work for them
and to remain in them.45 Thus, trade unions can only exist where individuals are
free to combine in associations.
PART II:

WORKERS’

RIGHT TO FREEDOM OF ASSOCIATION AND TRADE UNIONISM

UNDER THE SOUTH AFRICAN COLONIAL AND APARTHEID REGIMES

It is important to consider the historical underpinnings of the labour legislation on
freedom of association, in order to understand where it comes from and to
highlight the scope and importance of the developments that have taken place as
well as the current state of freedom of association and trade unionism in the
South African workplace. As Bendix pointed out, “history plays an important role
in the shaping of individual attitudes and societal norms and institutions”.46
According to Cardozo, “history in illuminating the past illuminates the present,
and in illuminating the present, illuminates the future.”47
Accordingly, labour relations need to be placed within the context of the most
important occurrences in the industrial revolution and economic history, and
within the context of traditional attitudes to work.48 It is the chequered political
history of South Africa that has determined the nature and the scope of our
present industrial relations system.49 Despite the fact that trade unions originated
towards the beginning of the 19th century, their lack of political and industrial
legitimacy and their interest in political objectives for a long time prevented the
formation of effective organisations of workers in South Africa.50 The
development of labour in this country, as elsewhere, is a chronicle of responses
to the exercise of power by those who possess it.
The history on freedom of association and trade unionism in South Africa before
the new post-apartheid legal order may be divided into three periods, namely, the
period from the Dutch settlement during the 17th century to the formation of the
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Union of South Africa in 1910; the period from 1910 to the formal establishment
of apartheid in 1948; and the period of apartheid (1948 to 1993). Due to space
constraints, these periods will be examined briefly in this monograph.
Freedom of association and trade unionism from Dutch settlement to the
formation of the Union of South Africa
A small group of employees of the Dutch East Indian Company that landed at the
Cape in 1652 brought with them a system of law that was rooted in Justinian’s
Corpus Iuris Civilis but which was shaped by the statutory and customary law of
Holland and was termed Roman-Dutch law.51 With regard to the field of
employment, its structure and content was essentially Roman.
Since the arrival of the first Dutch settlers at the Cape Colony, the need for
labour has been a pressing issue in South Africa.52 At the Cape during this time,
slavery was the mode of service. Certain statutes of the Council of India, the
governing body of the Dutch East Indian Company, addressed the plight of
slaves but they brought little change to their condition, which was not better than
that of their forerunners in the Roman Empire.53
The situation of the indigenous Khoikhoi on the Dutch farms was scarcely better.
The only offence of these unfortunate people was that wished to graze their
cattle on the land that was now demanded by the colonists. As the Dutch
settlement expanded, their position became ever more perilous and, by the end
of the 18th century, when their dispossession was complete, most of them were
entirely dependent on their masters for a livelihood. Their relationship with their
masters was largely beyond the reach of the law. The whip was the master’s
corrective and its use went almost unchallenged. In response to their master’s
conduct, all that indigenous servants could do was to desert their master, which
they frequently did, and often recompensed themselves by stealing from the
master’s herd.54 During this period, the law of employment applied to the few
wage labourers who plied their trade within the urban settlement.55
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The Cape Colony was eventually taken over by the British colonists. South Africa
was suddenly divided into the Boer Republics in the Free State and Transvaal,
and the British colonies in the Cape and Natal.56
In 1856, white farmers pushed for the enactment of a piece of legislation aimed
at addressing their complaints of labour shortages.57 The legislation set out the
respective rights and duties of master and servant in a non-racial way. During
this period, the issue of trade unionism was of little interest.58
Up to the latter part of the 1850s few industries had been established in South
Africa and there was little interest in the formation of trade unions. However, with
the discovery of diamonds in the early 1870s and gold in 1886, industrialisation
and economic development began.59
Arguably, the South African labour relations system had its origin in the discovery
of diamonds and gold and the subsequent development of the mining industry.60
The discovery of gold and diamonds led to an influx of labour in the
Witwatersrand and to the establishment of other industries to support the mining
community. As South Africa did not have a sufficiently skilled labour force,
European immigrants, mostly from Britain, were employed to do much of the
work in the skilled category. These workers brought with them the European and
especially the British brand of trade unionism, at that time based on the ideal of
the universal workers’ movement.61
By the end of the 18th century, slavery had become an integral part of the Cape
Colony and blacks were expected to do the manual labour. They rendered
services to the white farmers in return for squatting rights.62 In the mines, black
workers from the tribal areas provided the muscle for the arduous work, generally
on short-term contracts for low wages. 63
Black mine workers needed a pass to leave the diamond fields, which was
issued only if the employer certified that the employee had completed his term of
work under the contract.64 However, white workers were free to move from one
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job to another without any restrictions. These divisions in the ranks of workers
were exploited by employers, who needed the whites to act as supervisors and
were willing to pay them disproportionately higher wages if they would perform
that role.65
There is no absolute certainty about the formation of the first workers’ movement
in South Africa. According to Scheepers, the first unions were established in the
late 1870s in South Africa.66 At that time labour laws, as we know them today,
were non-existent.67
According to Finnemore and Van der Merwe, one of the first documented trade
unions in South Africa was the Carpenters and Joiners Union that was founded in
1881. This trade union represented skilled white workers, mainly composed of
employees recruited from Australia and Europe.68 However, Van Jaarsveld and
Van Eck argue that the first trade union in South Africa was founded in
Johannesburg in 1892.69
Attempts were made in 1894 to establish a trade council in Johannesburg to coordinate some of the trade unions.70 Those attempts failed because some of the
workers refused to participate. A trade council did come into existence in the
latter part of 1895, but soon became defunct. The skilled mineworkers and
artisans who poured into South Africa from overseas, mainly Britain, during the
latter half of the 19th century brought with them their peculiar style of unionism.71
Their unions excluded black workers, who they regarded as cheap unskilled
labour that could be used by employers to undermine their job security and high
standard of living.72 Blacks thus came to be excluded from trade unions by
custom and tradition.
Between 1889 and 1902, attempts were made to secure cheap labour. These
attempts were relatively unsuccessful because many blacks did not return to the
mines after the Anglo-Boer war.73 Consequently, a large number of Chinese
workers were imported in 1904. Many problems arose and the Chinese workers
were repatriated in 1907 because of pressure from the British government.74
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After the Anglo-Boer War, the mine owners resumed the search for ways to
reduce their labour costs. Most of the unskilled labourers were deployed to do
the work previously done by skilled miners. Threatened white miners who feared
competition began to organise themselves and went on strike over wage-cutting
in one of the mines. After the strike miners decided to form a Transvaal Miners’
Association, which was composed of whites only.75
In 1907, black and white miners went on strike over the attempt by mine owners
to reduce wages by exploiting prevailing white unemployment and employing
black cheap labour.76 The strike continued until the early part of 1908 when the
government passed the Railway Regulations Act77 to regulate conditions of
employment in the sector. The provisions of this Act placed the first ban on
striking in the history of this country.78
The Transvaal legislature enacted the Industrial Disputes Prevention Act79 in
1909. This was the first South African statute designed to regulate labour
relations in general. Under this Act, employers were obliged to give one month’s
notice of any changes they proposed to make to the terms and conditions of
employment applicable in the enterprise.80 This Act was modelled on the
Canadian Industrial Dispute Investigation Act of 1907, which the then State
President Smuts regarded as a compromise.81 If an employee objected to any
change, he could apply for the establishment of a conciliation and investigation
board,82 and the employer could then wait for a month until the board had
reported.83 Unless the parties to a dispute agreed otherwise, the board’s findings
were not binding but merely advisory.84 No industrial action was permissible
unless the board reported on the dispute and until the moratorium on unilateral
action had expired.85 The Act excluded from its application employers who
employed less than ten employees and public servants.86
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Freedom of association and trade unionism from the establishment of the
Union of South Africa to the institutionalisation of apartheid
As stated earlier, the British colonies of the Cape and Natal together with the
Boer Republics of the Transvaal and Orange Free State formed the Union of
South Africa in May 1910. A constitution was adopted. This constitution ignored
the rights and liberties of black South Africans and dealt mainly with the conflicts
inherent in white politics.87
The Mines and Works Act was promulgated in 1911.88 It came into being at the
demand of the skilled white miners who were at the time immigrants from
overseas countries and insisted that they should not face any competition from
the large number of blacks employed mainly in unskilled and menial work.89 This
Act excluded blacks from all skilled jobs requiring certificates of competency and
from certain semi-skilled jobs in the mines.
Again in 1911, the Native Labour Regulations Act was passed.90 This Act
prohibited strikes by blacks. It won the support of employers and mine owners by
placing tight controls on employees and also reinforcing the criminal sanction for
breaches of employment contracts by workers.91
In order to retain a cheap labour supply, blacks were compelled to look for jobs in
specific districts where labour was most needed.92 They were forced to take up
jobs only during the time and in the areas determined by the pass laws. If the
allocated time expired, and they had not found a job, they could be arrested.
On the other hand, the Chamber of Mines decided upon a low maximum wage to
be paid to black workers. Any company paying black workers more than the
stipulated amount could be fined. The pattern of industrial relations which
developed in the mining industry, which confined blacks to low-paid unskilled
work and reserved responsible posts for whites, was repeated in all other South
African industries by means of legislation.93
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As a result of the exclusions, the South African Native National Congress was
created in 1912. It was the forerunner of the ANC and earlier embarked on a
violent campaign against the 1910 Constitution that denied black people political
rights.94 It also protested against the reservation of jobs for whites and coloureds
only. However, black workers were isolated and their attempts to organise were
not supported by white workers. Despite the ANC’s efforts to eliminate
restrictions based on colour, the government continued to pass laws limiting the
rights and freedoms of blacks.
In 1913, the Native Land Act was passed.95 In terms of this Act, approximately 10
per cent of the land was reserved for blacks who were also prohibited from
renting farms from white farmers. Shortage of land for farming and overcrowding
forced many black farmers to move to towns to look for work and the migratory
labour system was consequently established.96
The Regulation of Wages, Apprentices and Improvers Act was passed in 1918.97
This Act provided for the appointment of boards to fix minimum wages for
apprentices, women and young people in certain trades and industries.98
In the later part of 1918 and early 1919, black mineworkers embarked on a strike
for higher pay and the abolition of the colour bar. To restore order, the
government passed the Natives (Urban Areas) Act,99 which tightened the control
on black labour. Provisions were made for the proclamation of urban areas as
zones in which the movements of blacks were restricted. Black males entering
proclaimed areas had to report their presence to the authorities. When blacks
managed to find employment, the employer had to register the employment
contract with the police; and when the employment ceased, they had to leave the
area unless they found another job within the prescribed period.100
During these early days of segregation, there were no legal measures to control
the activities of trade unions. Trade unions mostly tried to enforce better
conditions of employment and other workers’ demands by means of strikes.
Some of these strikes were successful, while others were not.101
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In 1919, the Industrial and Commercial Workers’ Union (ICU) was established. It
became the first black workers’ union. Although it was not registered, the ICU did
take many issues to court and fought for the rights of black workers. However,
due to factors such as external pressure, internal inefficiencies, division in the
leadership and lack of democratic structure, the union collapsed and did not
survive the depression of the early 1930s.102
Despite the exploitation of black workers, the position of white workers was not
entirely secure, as the mine owners pushed them to accept ruthless working
conditions and lower wages. Accordingly, the period between 1917 and 1924
was marked by incidents of industrial unrest caused by white workers in reaction
to what they saw as attempts by employers to introduce cheap black labour and
hence downgrade wages in certain occupations.103
When some white workers faced retrenchment in 1922, large-scale labour unrest
and violent strikes took place on the Witwatersrand. The primary cause of the
conflict was white/black competition for jobs and differential scales of pay.104 This
labour unrest became known as the Rand Rebellion.105 During this unrest, a
large number of workers were killed or seriously wounded. Nevertheless, the
Rand Rebellion made the government realise that labour relations needed urgent
attention. The strikes first resulted in the institution of conciliation machinery so
that employers and employees could negotiate conditions of employment in an
orderly fashion. The Rand Rebellion also precipitated a change in labour
legislation. Accordingly, the Industrial Conciliation Act (ICA)106 was passed in
1924, shortly before the defeat of the Smuts government.
The promulgation of this Act came after more than a decade of spiralling labour
unrest within an inadequate statutory framework. This labour unrest had
escalated steadily since 1913 and had culminated in the revolt of white
mineworkers on the Rand in 1922 and their bloody confrontation with the military
forces of the South African government.107
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The ICA became South Africa’s first comprehensive labour legislation. This Act
accorded legal recognition to the trade union movement in South Africa for the
first time. Not only was statutory recognition given to trade unions, but trade
unions and their members were protected against employers and they were
allowed to function in an organised manner.108 This Act remained loyal to the
basic principles underlying the 1909 Industrial Dispute Prevention Act and
favoured a process of voluntary collective bargaining backed by curbs on
industrial action.109 It introduced a framework for collective bargaining and a
system for the settlement of disputes and regulated strikes and lock-outs.
Provisions were made for standing industrial councils with wide powers to
conclude collective bargaining agreements.110 The agreements of the industrial
councils were, if the minister saw fit, given the force of law, and if the council was
representative, the agreements could be extended to cover non-parties as
well.111
Where there was no industrial council, the minister was given the powers to
establish conciliation boards to resolve disputes.112 While the conciliation
machinery was operating, no strike or lock-out was permissible. Municipal
workers and those working for essential services were wholly prohibited from
striking.113 Under this Act, trade unions and employers’ organisations were
obliged to register.114 However, the Act expressly excluded black employees
from the definition of an employee, and black employees could not benefit from
its provisions.115
Only white and coloured workers were permitted to form and join registered trade
unions. Some unions were bi-racial, with membership open to white and coloured
workers, while some others were uni-racial, consisting of white or coloured
workers only.116
White leadership and workers who perceived a community of interest with
coloureds and considered them fellow workers supported the bi-racial unions.
The exclusively white trade unions tended to have “conservative” leadership that
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shunned an affinity with coloured workers, thus forcing them to form their own
separate unions.117
From the perspective of the legislature, the ICA of 1924 was a success: as the
membership of registered trade unions and the number of industrial councils
grew steadily, industrial action declined to negligible proportions. However, the
ICA established a dual, racially-determined system of industrial relations and
excluded African and Black workers from the statute’s definition of “employee”
and therefore from the membership of registered trade unions, from direct
representation on industrial councils and from using conciliation boards.118
The divisions in the socio-political system in South Africa were reflected in the
industrial relations system. Although black and white employees in South Africa
initially worked side by side and shared common interests, particularly in the
manufacturing industry, the need for the protection of whites from competition by
cheaper black labour and the rise of Afrikaner nationalism gradually led to everstrengthening divisions in the sphere of labour law.119
The government that succeeded the Smuts government furthered racial
exclusions. It favoured white workers and made policies to protect jobs and
increase wages for white workers.120 Black workers remained excluded from
political and economic power. To increase its control over industrial relations, the
government passed the Wage Act in 1925.121 This Act provided for the unilateral
determination of wages and working conditions where there was no agreement
under the ICA, and in industries falling outside the industrial council system.122
Unlike the ICA, the Wage Act also applied to black workers, and a few trade
unions were able to gain some benefits for black members by using the
provisions of this Act to their advantage. Since the Act provided no justification
for racial discrimination, wage determinations had to be equal among the races,
but, by manipulating the jurisdiction of the wage boards, the authorities ensured
that the system operated for the benefit of white workers only.
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As one judge vigorously remarked, “the whole idea of this wage legislation was to
secure to an employee a proper minimum wage, commensurate with his
qualification and services.”123 The employees who received these benefits were
overwhelmingly whites, and if blacks received any benefits as well, it was only for
fear that they would otherwise undercut their white counterparts.124
Encouraged or propelled by law, the trade union movement in South Africa has
always been divided and lacked unity and solidarity. Outside the system,
however, industrial unions emerged. A high point in the history of freedom of
association and trade unionism in South Africa was reached in 1926, when the
South African Trade and Labour Council (SATLC) was formed.
The SATLC pursued a policy of open membership for all trade unions in its
efforts to achieve national unity. It promoted the establishment of parallel black
unions.125 However, its hold on its members was tenuous, for they were
randomly distributed and organised. Despite its non-racial policy, many unions
remained divided on racial grounds. It ceased to be significant when, under the
influence of white liberals, it expelled its communist office bearers.126
In the face of the problems emerging from the dual system, the ICA of 1924 was
amended in 1930.127 The Amendment Act authorised the Minister of Labour to
specify, on the recommendation of an industrial council or conciliation board, the
minimum wage rates and maximum working hours for “persons excluded from
the definition of ‘employee’”.128 Unfortunately, it appeared that the aim of the
amendment was to protect white workers from being undercut by cheaper black
labour rather than to benefit pass-bearing black workers.129
In 1937, the ICA of 1924 was replaced by the consolidated ICA of 1937, which
made provision for an inspector of the Department of Labour to represent passbearing black workers at industrial council meetings. However, neither the 1930
amendment nor the new Act solved the problems of the dual industrial relations
system.130
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In 1941, the Lansdowne Commission was appointed to investigate pay and other
working conditions. In its recommendations, the Commission advised against the
recognition of black trade unions. Its argument was that these black trade unions
were not coming from workers themselves, but were manipulated by the
communists in the ANC.131
By 1946, almost a quarter of the black population were residents in the urban
areas. Trade union membership increased considerably.132 Towards the end of
1946, a strike broke out and as a result many people were injured. The
government’s response to the strike was to table amendments to the ICA to
prohibit strikes by blacks.133 The strike was crushed and the black trade union
movement was shattered on the eve of the establishment of apartheid.
Freedom of association and trade unionism in apartheid South Africa
In 1948, the National Party (NP) government was elected, largely due to
conservative white workers’ fears of the perceived growth of the power of black
labour and the growing support of the blacks for socialism.134 The NP entered
history as the party that institutionalised apartheid. Accordingly, white workers
continued to prosper under the NP government.135 In apartheid South Africa, the
history of labour relations was divided into two eras. During the first era the policy
of exclusion was consolidated, and during the second era labour law was
integrated.
Consolidation of the policy of exclusion (1948-1976)

Soon after taking office, the NP government established the Botha Commission
of inquiry136 to investigate the whole spectrum of labour relations matters in
South Africa.
The commission was appointed with the hope that it would provide a blueprint for
the introduction of apartheid in the workplace and the suppression of black trade
unions.137
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When the UN General Assembly adopted the UDHR in 1948, South Africa
persisted in its policy of racial separation. Although South Africa was a UN
member state, attempts by the international community to have South Africa
adhere to the human rights requirements contained in the UDHR failed.138 The
South African government had no interest in the pursuit of human rights,
particularly equality, given its policy of apartheid. The post-1948 period was a
time during which the NP government enacted much of its repressive legislation
aimed at giving legal force to its ideology of racial separation.
The Botha Commission’s report was issued in 1951.139 Though the Commission
felt that “blacks lacked the skills to participate in modern industrial relations
system”, it recommended that they be given some role in the industrial relations
system.140 It proposed that black trade unions be recognised but kept separate
on a tight rein.141
The Commission recommended that black unions should be able to negotiate
within the statutory system, but only if the state approved the establishment of a
conciliation board which should be chaired by a state official.142 It further
recommended that strikes by black workers be permissible, but only when they
were primary in nature and only in the most exceptional circumstances.143 It also
proposed that registered trade unions should be prohibited from engaging in
political activities.144 The government feared that black unions might be used as
a political platform for change. Therefore, the government was determined to
keep them out of the institutional collective bargaining structures.
Following the Commission’s recommendations, the government passed the
Suppression of Communism Act.145 This Act was intended to suppress any
collective organisation or movement by blacks. The government policy in passing
this Act was to divide black trade unionism. Many black trade union leaders were
arrested and banned. Political parties such as the ANC, which supported the
vision of many black trade unions, were also targeted by this legislation.146
The real divisions between the various elements of the registered trade unions
and the lack of any real organisation among blacks were some of the factors that
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were undoubtedly responsible for the government’s decision to introduce the
Native Labour (Settlement of Disputes) Act in 1953.147 This Act provided for the
election of internal committees in industrial establishments that employed 20 or
more black workers.148 Their powers were minimal, consisting of no more than
the right to be consulted if a dispute arose in the plant.149
Regional Native Labour Committees, chaired by white officials, but comprising
blacks, were to be appointed by the minister to regulate labour within
communities.150 Strikes of whatever nature were absolutely prohibited but black
trade unions were permitted to operate. This brought some hope for black trade
unionism.
In 1954, the South African Trade Union Council, which later became the Trade
Union Council of South Africa (TUCSA), was formed. Black unions were
excluded from this federation initially, but their members were encouraged to
form parallel unions with which they could liaise and maintain a close working
relationship.151
In 1955, some erstwhile affiliates of TUCSA came together with some members
of the Council of Non-European Trade Unions to form a new body called the
South African Congress of Trade Unions (SACTU).152 SACTU was to a large
extent a federation of black trade unions formed on a non-racial basis. The
federation rejected the system of parallel unionism and was determined to
mobilise the black working class in order to secure political liberation.153 SACTU
also maintained a close political link with the ANC and was active in promoting a
political role for trade unions.154
To give effect to the recommendations of the Botha Commission, the ICA of 1924
was repealed in 1956, and a new Act was passed.155 The ICA of 1956 was
passed by the newly elected NP Parliament in furtherance of its policy of
apartheid. It completed the construction of the racially exclusive industrial system
in South Africa by entrenching the racial division of workers, prohibiting the
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registration of new unions having both white and “coloured” members, and
reserving certain work exclusively to “persons of specified race”.156
The ICA of 1956 was the first statutory enactment which extensively dealt with
freedom of association and trade union rights for workers. It provided that no
employer could require an employee, whether by a term or condition of
employment or otherwise, not to be or not to become a member of a trade union
or other similar association of employees.157 Any such term or condition in any
contract of employment was void.
Before the enactment of the ICA of 1956, an employer could discourage union
membership by victimising an employee on account of his or her trade union
affiliations or activities. However, the legislature saw fit, in light of international
labour standards,158 to make it an offence for an employer to prohibit such
activities.159
An employer who dismissed any employee or reduced the rate of his
remuneration or altered the terms and conditions of employment to terms and
conditions less favourable to him because he suspected or believed, whether the
belief or suspicion was justified or correct, that the employee belonged or had
belonged to any trade union or other similar association of employees or took
part or had taken part outside working hours, or with the consent of the employer,
within working hours, in the formation of or in the lawful activities of any such
trade union or association, committed a criminal offence.160
The ICA of 1956 mainly consolidated and restructured the 1924 ICA. In terms of
the new ICA, an “employee” was defined as:
Any person (other than a black) employed by or working for, any employer, and receiving
or being entitled to receive, any remuneration and any other person whatsoever (other
than a black) who in any manner assists in the caring on, or conducting of the business of
the employer.

161
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The main difference between the new Act and the old Act was the prohibition the
former placed on multi-racial trade unions. The new Act prohibited the
registration of multi-racial unions and obliged those that were already formed to
subdivide into segregated unions. In many areas job reservations were made to
protect white workers from competition by their black counterparts.162 As a result,
only white and coloured workers could establish and join registered trade unions,
and they existed in both the bi-racial and uni-racial forms.
The exclusion of blacks from the definition of “employee” did not prevent them
from forming and joining unregistered trade unions of their own. In fact, such
black trade unions were formed on a fairly large scale, enjoying substantial
membership encompassing urban blacks, migrants, frontier commuters, and
foreign blacks. However, because they could not be registered, they were not
recognised by law. They operated outside the provisions of the Act.163 They
could negotiate with individual companies and conclude collective agreements
with them, but these agreements had only civil jurisdiction. They could not be
enforced under the provisions of the ICA.164
In 1957, the South African Confederation of Labour (SACOL) was formed, which
was allied with the apartheid government. After the Sharpeville massacre in
March 1960, banning orders were served to some political parties165 and all
SACTU leaders, who were forced to go into exile. As a result, black trade union
activities virtually disappeared during the 1960s.166
The Union of South Africa became the Republic of South Africa under the NP
government in 1961 and adopted a new Constitution. Read with the Electoral
Laws Consolidation Act,167 the Republic of South Africa Constitution of 1961168
made provisions for social and political participation in the highest affairs of the
state by “whites” only.169 The black population was set on a course of separate
development through a complex system that was enforced by numerous
statutes.170
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In 1962, the UN General Assembly passed a resolution condemning South
Africa’s apartheid policies and requesting all UN member states to cease military
and economic relations with South Africa.171 As a result, South Africa became
increasingly isolated internationally. At the same time, TUCSA reversed its
decision by opening its doors to black trade unions. But later in 1967, due to
pressure from the government, the federation was compelled to expel black trade
unions. TUCSA’s change of attitude left black unions with no option but to form
their own organisations.172
In 1973, black workers embarked on a strike over wages. Industry was brought to
a near standstill.173 For the first time, black workers demonstrated their real
power. It became clear that even without the backing of any formal workers’
organisation, black workers could pressurise the government on labour issues.174
After the strike, black workers started to organise themselves into trade unions.
These unions were referred to as “independent trade unions” since they were
seen as separate from existing unions dominated by white workers.175
The Bantu Labour Regulations Act176 was passed in 1973 to regulate the
conditions of employment for black employees, the prevention and settlements of
disputes between them and their employers, as well as the procedure for setting
up labour committees. This Act undermined the development of black trade
unionism in that, because of their lack of power, blacks were confined to mainly
employer-initiated committees, with little if any bargaining power. In addition, not
all black workers were covered by the provisions of this Act. Those in agriculture,
gold and coal mining, and government services were excluded from its
provisions.177
Furthermore, blacks had little choice when it came to deciding which form of
representation was better for them in the case of disputes. The Act allowed for
the settlement of disputes involving black employees only by internal
committees.178 In nearly all instances, the system was foisted upon employees
by their employers and the fact that the vast majority of committees were liaison
committees, because the employers preferred them, speaks for itself.179 Despite
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some stability, the industrial relations system and the apartheid regime were to
face new challenges from the mainly black working class who flocked to join new
unregistered unions that emerged in the wake of the strikes. The dual system of
industrial relations became unworkable and reform was needed to move from
exclusion to inclusion.
Integration of labour law (1976-1990)

As 1976 approached, calls for disinvestment in South Africa increased, as did the
shortage of skilled workers. As a result of pressure from the international
community, the government appointed the Wiehahn Commission of Inquiry into
Labour Legislation in 1977. The Commission reported back to the government in
1979 and issued its first report. The Commission’s 1979 report proposed
fundamental changes to the industrial relations system.180
South African labour law was relatively primitive for a fairly sophisticated
industrial state with the most advanced and prosperous economy on the African
continent. At this time, in our labour history, individual employment law was
regulated essentially in terms of the common-law contract of employment,
subject to minimal statutory regulations.
Collective bargaining occurred within a statutory framework but, in accordance
with the letter of the policy of apartheid, it excluded the vast majority of
employees, the blacks, who were denied membership of registered trade unions.
Therefore, 1979 proved to be a turning point, as it witnessed the genesis of an
integrated system of labour law.
The Wiehahn Commission, recommended in its 1979 Report that freedom of
association be granted to all employees, regardless of sex, race or creed, and
that trade unions be allowed to register irrespective of their composition in terms
of colour, race or sex.181
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The Commission also recommended that trade unions be free to determine their
rules and that the contractual exclusion of an employee’s right to union
membership or participation in union activities by an employer should be defined
as an unfair labour practice. Finally, the Commission called for the abolition of
jobs reservation and the establishment of an Industrial Court.182
Most of the recommendations and findings of the Wiehahn Commission were
accepted. Accordingly, the ICA of 1956 was amended in 1979 and in 1980.183 In
terms of the 1981 amendment,184 its name was changed to the Labour Relations
Act 28 of 1956 (LRA), which was further amended in 1982, 1983, 1984, 1988 and
1991.185
These amendments aimed to provide for more substantial protection of freedom
of association to all employees, regardless of their origin or race.186 Trade unions
were granted full autonomy in respect of their membership and all racial
restrictions were removed, while the Bantu Labour Regulations Act was
repealed.187 To facilitate the admission of blacks into registered trade unions, the
definition of “employee” was changed to avoid any reference to race or any other
ground of discrimination. As a result, there was a rapid growth in the number of
trade unions representing black workers. A number of trade unions were formed
in the 1980s on the principles of non-racialism and industrial unionism.
Accordingly, some black and mixed trade unions were formed and registered. In
effect, this constituted a virtual revolution in industrial relations in South Africa.
Parts 2, 3, 4 and 6 of the Wiehahn report were published in 1980,188 while Part 5
was published in 1981.189 This part contained a number of recommendations
concerning freedom of association and trade unionism. It recommended that
labour law and practices should correspond with international conventions and
codes, and that statutory requirements and procedures for registration of trade
unions should be revised.190 This created a general fear among whites that as
trade unions became larger and powerful, they would bring about social and
political changes in the country still under apartheid.
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As recommended by the Wiehahn Commission, the Industrial Court was
established with comprehensive jurisdiction to resolve unfair labour practices.
The Industrial Court indeed played a vital role in the development of South
African labour law as demonstrated by its case law.191 The court was mostly
presided over by white conservative judges and yet proceeded to respond to the
progressive ideals in the ILO instruments.
The court introduced notions of fairness and international labour standards into
the melting pot of South African labour law, which grew into a formidable body of
jurisprudence, supporting workers’ protection and bargaining power for unions.192
The court held that the duty to bargain in good faith was implied in the legal
definition of an unfair labour practice.193 An inexorable process of modernisation
of industrial relations had commenced with significant economic and political
consequences for South Africa.
During the early 1980s, all outdoor trade union meetings were prohibited in South
Africa.194 Outdoor union meetings were only allowed with the permission of the
Minister of Law and Order or the magistrate having jurisdiction in that particular
area.195 Permission for these gatherings was granted subject to the assurance
being given to the authorities that only certain named and specified people would
address the meeting. A detailed agenda and the topics which were to be
addressed during the meeting first had to be submitted to the authorities for
approval.

However,

indoor

gatherings

were

permitted

without

official

authorisation, but with some legislative limitation.196 All these prohibitions were
intended to discourage black trade unionism.
In 1983, a new Constitution was introduced in South Africa.197 Like its
predecessors,

the

1983

Constitution

entrenched

and

enforced

racial

discrimination and classification, which was at the heart of apartheid. It
maintained the exclusion of the black majority from state politics as they were
denied any political rights and the Cabinet had only one non-white (coloured)
member.198
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The BCEA199 was also adopted in 1983, laying down a limited range of
employment rights and duties. Due to the jurisprudence of the Industrial Court,
the content and ethos of many ILO instruments were integrated into our labour
law regime.
In 1984, the government created a tricameral parliament, extending political
rights in central government to coloureds and Indians, but excluding blacks. The
black labour movement used various strategies to fight the entrenched apartheid
government.200 One of these strategies was the formation of the Congress of
South African Trade Unions (COSATU) in 1985.
COSATU strongly supported the ANC, which was banned at that time, as it was
furthering the struggle against apartheid. COSATU supported the political
struggle and calls for international sanctions and boycotts against the apartheid
government.
In 1986, the United Workers Union of South Africa (UWUSA) was also formed
under the umbrella of the Inkatha Freedom Party (IFP). Its members were mainly
Zulu workers.201 Its formation led to immediate rivalry and confrontation with
COSATU affiliates. It later became known that in order for the government to
counter the growing power of COSATU and its supporters, it had secretly
sponsored UWUSA.202
Another significant new federation of workers was formed when the Azanian
Council of Trade Unions (AZACTU)203 and the Council of Unions of South Africa
(CUSA)204 joined forces to establish the National Council of Trade Unions
(NACTU), which later developed strong links with the Pan African Congress
(PAC).205
Prior to 1 September 1988,206 protection for freedom of association and trade
union rights was to be found in sections 66(1)207 and 78208 of the 1956 Act.209
This Act also contained an absolute prohibition on the dismissal of employees
merely because of their membership of a trade union or similar association.210
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The 1988 Amendment Act211 extended the protection by categorising any direct
or indirect interference with the right of employees to associate or not to
associate as an unfair labour practice. However, this Act protected individual
employees against any anti-union discrimination only and its protection was
further limited to employees as defined in the Act.
Employees outside the scope of the Act were unprotected. Job applicants were
thus open to discrimination on the grounds of their known or previous union
involvement.212 Workers enjoyed rights and the Act applied only when those
workers had been employed and their trade unions registered, not before. Public
sector employees,213 domestic servants and farm labourers were excluded from
the scope of the Act. Critical to workers was the codification of the unfair labour
practice definition to include non-procedural strikes and lockouts.
The Industrial Court could grant an urgent interdict prohibiting unfair labour
practices. The Act also introduced a presumption of liability on the part of trade
union members, office bearers and officials for damages caused by unlawful
industrial action.214 The 1988 Amendment Act also introduced the establishment
of the Labour Appeal Court. However, some amendments introduced by the Act
had serious implications for workers and trade unions, in that employers were
quick to seek interdicts against unlawful strikes and other forms of industrial
action were held to be prima facie unfair.

Between 1988 and 1990, trade unions, like any other organisations in South
Africa, were faced with the challenge of maintaining membership. Because
employers at that time believed that they competed with unions, they were
determined to divide workers with a view to undermining unions.215 They used
strategies to alienate workers from the unions, including the focus on free
riders216 by giving them special considerations. For example, if a deadlock in
wage negotiations led to a strike, workers who were not on strike were granted
the wage increase last offered, while the strikers were told that they could only
receive the increase from the date of the settlement.217
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The leadership of the unions was forced to respond to the challenge caused by
overt and covert attempts by management to separate them from their
members.218 The maintenance of apartheid in South Africa led to the further
harassment of trade unions and labour leaders.219
The 1990s were characterised by the consolidation and incorporation of the new
labour dispensation. During this period, South Africa was faced with
unprecedented socio-economic and political problems. Many of these problems
overflowed into the area of labour relations, resulting in consumer boycotts and a
sharp rise in the number of strikes.220
In 1990, President FW De Klerk announced the release of Nelson Mandela and
other political prisoners. The government lifted the ban on various political
organisations, including the ANC, the PAC and the United Democratic Front
(UDF). In September 1990, the government entered into a broad-ranging
agreement with the South African Consultative Committee on Labour Affairs
(SACCOLA), COSATU and NACTU and committed itself to modifying those
provisions of employment law statutes221 which labour found most offensive.
Talks took place between the state, capital and labour that produced an
agreement to repeal the challenged provisions. The minutes of those
negotiations of 14 September 1990 came to be known as the “Laboria
Minutes”.222 The Labour Relations Amendment Act223 translated them into law.
Labour relations and trade unionism entered a new era in South Africa.
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PART III:

FREEDOM

OF ASSOCIATION AND TRADE UNIONISM IN FOREIGN AND

INTERNATIONAL LAW

Freedom of association is one of the most fundamental of workers’ rights. It is
particularly relevant for employees and employers in regard to labour relations
and it is enshrined in most international and regional human rights instruments.
The consensus of the world community reflected in those international, regional
and national instruments is that freedom of association is a right that must not be
derogated from, for any ulterior motive, including economic development.224
Trade union rights include the rights of workers, without discrimination or prior
authorisation, to form and join trade unions of their own choosing, the right of
trade unions to function autonomously, and the right of workers to organise, to
engage in collective bargaining and to take direct action in support of workers’
economic interests, particularly by exercising the right to strike.225
Consequently, organisations of workers and employers have sprung up in
different countries in widely differing circumstances. This diversity is due in part
to material factors, such as different degrees of economic development and the
availability or lack of material and human resources, and in part to a number of
other equally important factors.
Some of these factors are psychological, such as differences in religious beliefs
and traditions, and some of them institutional, such as differences in political and
social organisation.226 The result is that the trade union movement and therefore
the law dealing with trade unionism have developed in different ways in different
countries. Nevertheless, despite a time-lag in their emergence, these
organisations and the law affecting them have everywhere been the products of
the same forces.
Within any individual country, trade unions reflect the prevailing class and status
divisions, as well as the wider social relationship that binds people together.
Each country’s trade union movement develops its own style, its own
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characteristics and its own approach.227 Trade unions are thus positioned
differently in different countries. In some countries, trade unions are respected
organisations, and are part and parcel of the political system. In other countries,
they are regarded as partners with the owners of capital in the management of
organisations and perhaps the nation.228
A widely accepted body of international norms has set forth standards for
workers’ freedom of association and trade union rights. They can be found in the
UDHR and other UN instruments, in the ILO conventions, and in regional human
rights instruments and in regional trade agreements. They are also grounded in
the near-universality of national constitutions and legislation, protecting workers’
freedom of association.
Regional human rights instruments were adopted to complement and reinforce
the international conventions protecting human rights. It has been suggested that
these conventions were likely to be more successful than their universal
counterparts because the political and cultural homogeneity and shared judicial
traditions and institutions within a region provide the confidence in the system
necessary for effective implementation.229
Freedom of association and trade unionism under the European human
rights system
The protection of human rights in Europe is mainly achieved through two human
rights instruments, namely, the European Convention for the Protection of
Human Rights and Fundamental Freedoms and the European Social Charter.
The European Convention for the Protection of Human Rights and Fundamental
Freedoms

The Council of Europe, after its establishment in 1949, adopted the European
Convention for the Protection of Human Rights and Fundamental Freedoms in
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1950 as a regional instrument for the protection of human rights.230 The
Convention essentially deals with civil and political rights.
Article 11 of the Convention provides that:
(1)

Everyone has the right to freedom of peaceful assembly and to freedom of

association with others, including the right to form and join trade unions for the protection
of his interests.
(2)

No restrictions shall be placed on the exercise of these rights other than such as

prescribed by law and are necessary in a democratic society in the interest of national
security or public safety, for the prevention of disorder or crime, for the protection of
health or morals, for the protection of rights and freedoms of others ...

The European Convention does not expressly refer to collective bargaining and
the right to strike. It provides for the establishment of the European
Commission231 and a Court of Human Rights to protect and promote the rights in
the Convention.232 Before its demise and substitution by the European Court, the
European Commission had decided a number of cases dealing with workers’
rights to form and join trade unions of their own choice.233
Since its inception, the European Court of Human Rights has decided a number
of cases dealing with freedom of association and trade union rights and other
related rights. In National Union of Belgian Police,234 the European Court of
Human Rights held that the Belgian government’s refusal to consult with the
applicant union, although it consulted with other police unions, did not violate
article 11 of the Convention: while article 11(1) presents trade union freedom as
one form of freedom of association, the article does not guarantee any particular
treatment by a state of trade unions, or their members, such as the right to be
consulted.
The concept of union non-membership as an element of the right of association
is not clearly expressed in the European Convention. Thus, the Convention does
not make any reference to the freedom not to associate.
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In Young, James and Webster v United Kingdom,235 a closed shop agreement
was successfully challenged. In 1975, the British Railway Board (the employer)
entered into a closed shop agreement with three trade unions, providing that
membership of one of them was a requirement for employment. The applicants,
who were already employed by the British Railway Board when the agreement
was concluded, were dismissed on the ground that they failed to satisfy the
condition of the closed shop. They therefore referred the dispute to the European
Court of Human Rights, alleging that their dismissal constituted a violation of the
right to freedom of association provided for in article 11 of the European
Convention.
The European Court first stressed that a closed shop system held considerable
advantages for both employees and employers, such as the fostering of orderly
collective bargaining and the avoidance of a proliferation of trade unions.236
However, the European Court ruled that although article 11 of the European
Convention neither prohibited nor allowed the closed shop system in general, the
challenged closed shop system was nevertheless inconsistent with the provisions
of article 11.237 While the judges were in agreement that, on the facts, the
agreement was in breach of article 11(1) in such a situation and that the negative
aspect of freedom of association is necessarily complementary to its positive
aspect, there was considerably less support for the proposition that an
unqualified right to non-membership could be read into the Convention.238
In Gustafsson v Sweden,239 which was decided after the Young case, the
European Court of Human Rights held that while article 11 of the European
Convention contains an implicit right to refuse to join a trade union, it does not
include a right to refuse to enter into collective agreements. Again, in Sigurour A
Sigurjonssson v Iceland,240 the European Court of Human Rights confirmed that
article 11 of the European Convention included the right not to join a trade union,
although this right was not on equal footing with the right to join.

42

The European Social Charter

The European Social Charter, a regional instrument protecting social and
economic rights, was adopted in 1961 as an adjunct to the European Convention
on Human Rights. Article 5 of the Charter guarantees the right to organise and
freedom of association for employers and workers. It provides:
With a view to ensuring or promoting the freedom of workers and employers to form local,
national or international organizations for the protection of their economic and social
interests and to join those organizations, the Contracting Parties undertake that national
law shall not be such as to impair, nor shall it be so applied as to impair, this freedom.
The extent to which the guarantees provided for in this article shall apply to the police
shall be determined by national laws or regulations. The principle governing the
application to the members of the armed forces of these guarantees and the extent to
which they shall apply to persons in this category shall equally be determined by national
laws or regulations.
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Like other instruments protecting freedom of association and the right to
organise, the Charter contains an internal limitation on the extent to which the
provisions of article 5 are to apply to the police and members of the defence
force. This is regulated by national legislation.
Unlike the European Convention on Human Rights, which does not specifically
refer to the right to strike, the European Social Charter expressly includes the
right to strike among the fundamental social rights of workers in case of conflicts
of interests in the workplace.242
Freedom of association and trade unionism under the Inter-American
human rights system
The Organisation of American States (OAS), which is the world’s oldest regional
organisation,243 adopted an American Convention of Human Rights as an
instrument protecting human rights in the Americas in 1969. This Convention
entered into force on July 1978 and it is the principal instrument for both North
43

and Latin America. It is largely concerned with political and civil rights and
broadly follows the European Convention of Human Rights. The Convention
contains particular provisions concerning freedom of association and forced
labour. Article 16 of this Convention provides that “[e]veryone has the right to
associate freely for ideological, religious, political, economic, labour, social,
cultural, and sport or other purpose.” Unlike the European Convention, which
provides for the freedom to associate for trade union purposes, this Convention
provides for a general right to associate. Like other instruments protecting
freedom of association, the American Convention contains an internal
limitation.244 It has two specialised supervisory institutions, namely, the American
Commission of Human Rights245 and the American Court of Human Rights.246
In 1988, an Additional Protocol to the American Convention on Human Rights to
protect Economic, Social and Cultural Rights247 was signed. The Protocol
contains specific provisions concerning freedom of association and workers’
rights in the region. Article 8(1) provides:
The states parties shall ensure the right of workers to organize trade unions and to join
the union of their choice for the purpose of protecting and promoting their interests. As an
extension to the right, the states parties shall permit trade unions to establish national
federation or confederations, or to affiliate with those that already exist, as well as to form
international trade union organizations and to affiliate with those of their choice. The
states parties shall also permit trade unions, federations and confederations to function
freely.

Article 8 closely resembles the provisions of the ICESCR, but it contains one
provision not provided for in the ICESCR, affirming that no one may be
compelled to join a trade union. Thus, the Protocol contains both the negative
and the positive right to associate.
The Protocol also provides for related rights such as the right to work, the right to
just, equitable and satisfactory conditions of work and the right to social
security.248
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Freedom of association and trade unionism under the African human rights
system
The right to freedom of association is protected in the African Charter for Human
and Peoples’ Rights (ACHPR or African Charter) and in the NEPAD instruments.
Freedom of association and trade unionism in the ACHPR

The normative and institutional evolution of human rights and fundamental
freedoms at the global level played a prominent role in encouraging the creation
of regional human rights systems. Africa became the third region in the world
after Europe and the Americas to establish its own intergovernmental system for
the protection of human rights.249 When the Organisation of African Unity (OAU),
now the African Union (AU),250 was established in 1963 in Addis Ababa, Ethiopia,
its founding Charter did not explicitly include human rights as part of its mandate.
The OAU member states were only required to have “due regard” for the human
rights set out in the UDHR.251
The ACHPR was adopted by the assembly of heads of states and governments
of the OAU in 1981.252 The ACHPR, which is the major regional human rights
instrument on the African continent, came into force in 1986. It draws from other
human rights instruments, and recognises basic civil, political, economic and
social rights. Unlike other regional instruments, the ACHPR recognises the socalled third generation (or collective) rights, such as the rights to development
and self-determination.
The preamble to the African Charter stipulates that “freedom, equality, justice
and dignity are essential objectives for the achievement of the legitimate
aspirations of the African peoples.” The right to freedom of association is
entrenched in the ACHPR: article 10 provides that “every individual shall have the
right to free association provided that he abides by the law. Subject to the
obligation of solidarity provided for in article 29, no one may be compelled to join
an association.”
45

The ACHPR provides for a general right to freedom of association. Unlike the
American and the European Conventions, the African Charter does not specify
the types of associations that individuals may form or join. Thus, the ACHPR
does not specifically refer to freedom of association for trade union purposes. It
provides for a general right to associate, whether for political, trade union or any
other purposes.
Associations may be of social, cultural and political nature; all are covered by the
provisions of article 10. The right to freedom of association is articulated as an
individual right, and the state is first and foremost under a duty to abstain from
interfering with the free formation of associations. There must always be a
general capacity for citizens to join associations in order to attain various ends
without interference by the state.
In regulating the use of the right to associate freely, the competent authorities
should not enact provisions which would limit the exercise of this freedom. The
right to associate freely in this Charter is made conditional to the requirement that
one abides by the law.
The ACHPR provides for related rights and freedoms.253 It also endorses the
right to freedom of association in universal instruments such as the UDHR, the
ICCPR and the ICESCR, as it refers to the UDHR and other instruments adopted
by the United Nations and by African countries in the field of human and peoples’
rights.254
The ACHPR also endorsed the right to freedom of association in those
instruments adopted within the UN specialised agencies, including the
International Labour Organisation (ILO), of which African countries are
members.255
The adoption of the ACHPR, which clearly and explicitly refers to the UDHR and
other international human rights instruments, is evidence of Africa’s participation
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in the global human rights revolution. The ACHPR internationalises human rights
on the African continent and “no longer can gross breaches of human rights be
swept under the carpet as matters of domestic jurisdiction. It is a Charter of
struggle for people, coming a long way after centuries of the slave trade,
colonialism and in some areas, despotic governments.”256
One of the important features of the ACHPR is that it includes economic, social
and cultural rights.257 In this respect, it resembles the American Convention on
Human Rights, but differs drastically from the European Convention on Human
Rights, which for political reasons does not incorporate these rights.
The inclusion of these economic, social and cultural rights in the African Charter
was inspired by the UDHR and the ICCPR. The latter states in its preamble:
The ideal of free human beings enjoying civil and political freedom and freedom from fear
and want can only be achieved if conditions are created whereby everyone may enjoy his
civil and political rights, as well as social and cultural rights.
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Member states of the AU undertook to adopt legislative or other measures to give
effect to the provisions of the Charter.259 Article 30 of the ACHPR establishes an
African Commission on Human and Peoples’ Rights. The primary function of the
African Commission is to promote and protect human and peoples’ rights in
Africa. The Commission has been actively involved in the promotion of rights
consciousness on the continent. In recognising the importance of the freedom of
association and assembly for a democratic society, the African Commission
adopted a resolution on freedom of association in 1992.260
Since its establishment,261 the African Commission has dealt with a number of
cases dealing with the violation of human rights, including the right to freedom of
association.262 The Commission’s jurisprudence recognises that freedom of
association and assembly coupled with freedom of expression are designed to
promote pluralism. The Commission has held that states must guarantee
pluralism and allow individuals to associate, assemble and express opinions
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which may compete or conflict with existing opinions or views, including those of
the government.263
One of the leading cases decided by the African Commission on freedom of
association and trade union rights is Civil Liberties Organisation in respect of
Nigerian Bar Association v Nigeria.264 In this case, the Civil Liberties
Organisation, a non-governmental organisation in Nigeria, protested against the
Legal Practitioners’ Decree. This decree established a new governing body of the
Nigerian Bar Association, namely the Body of Benchers. Of the 128 members of
this body, only 31 were nominees of the Bar Association and the rest were
nominees of the government. The Civil Liberties Organisation argued that the
new governing body for the Nigerian Bar Association, established by
governmental decree, among other things violated the rights of Nigerian lawyers
to freedom of association as guaranteed by article 10 of the ACHPR.
The African Commission held that the decree violated the provisions of article 10
of the ACHPR because the Body of Benchers was dominated by representatives
of the government and had wide discretionary power. It further held that this
interference with the free association of the Nigerian Bar Association was
inconsistent with the preamble of the African Charter in conjunction with the UN
Basic Principles on the Independence of the Judiciary,265 and thereby constituted
a violation of article 10 of the African Charter.266 The Commission pointed out
that states were not to enact provisions which would arbitrarily limit the right to
freedom of association and the exercise of this right must be consistent with the
state’s obligations under the Charter.267
Unfortunately, the Commission is not a judicial organ and its function is to try to
reach amicable solutions. It only makes recommendations to the assembly of
heads of states and governments, which are not binding on the states. As a
result of this shortcoming, in 1998, the Conference of the Heads of States and
Governments of the OAU adopted a Protocol to the ACHPR on the establishment
of an African Court of Human Rights.268
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Freedom of association and trade unionism under NEPAD

NEPAD is an African initiative designed to “eradicate poverty and to place African
countries, individually and collectively, on the path of sustainable growth and
development and, at the same time, to participate actively in the world economy
and body politic on equal footing”.269 Its twin objectives are the eradication of
poverty and the fostering of socio-economic development, in particular, through
democracy and good governance.270
NEPAD was established by the NEPAD Heads of State and Government
Implementation Committee (HSGIC) during the 37th session of the OAU
Assembly of Heads of State and Government held in July 2001 in Lusaka,
Zambia, which adopted the Strategic Policy Framework and a new vision for the
revival and development of Africa.271
The AU inaugural summit held in July 2002 in Durban, South Africa adopted a
Declaration on the Implementation of NEPAD, formerly NAI,272 endorsing the
NEPAD Progress Report and Initial Action Plan,273 and encouraging AU member
states to adopt the NEPAD Declaration on Democracy, Political, Economic and
Corporate Governance (DDPECG)274 and to accede to the African Peer-Review
Mechanism (APRM).275
The APRM was established as a mechanism to implement NEPAD’s objectives.
It is provided for in the DDPECG276 and annexed to this Declaration.
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The

APRM is pivotal to NEPAD and constitutes the most essential test of its
credibility. It was officially launched during the 9th summit of the HSGIC held in
Kigali, Rwanda, from 13 to 14 February 2004.
A resolution of the HSGIC during its Kigali meeting recommended that NEPAD,
which had so far functioned independently, should be incorporated into the AU
structures. The Assembly of Heads of State and Government of the AU member
states later endorsed this resolution during their 2004 summit in Addis Ababa,
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Ethiopia. Human and peoples’ rights, including the right to freedom of
association, are given pride of place in the NEPAD and APRM instruments.278
Human and peoples’ rights in the NEPAD base document

The DDPECG is NEPAD’s main instrument dealing with human and peoples’
rights.279 In reviewing the report of the NEPAD HSGIC and considering the way
forward, the participating Heads of State and Government of the AU member
states reiterated that they were mindful of the fact that:
Over the years, successive OAU Summits have taken decisions aimed at ensuring
stability, peace, security, promoting closer economic integration, ending unconstitutional
changes of government, supporting human rights and upholding the rule of law and good
governance.
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The Heads of State and Government then recalled those OAU decisions that
stressed the importance of the protection of human rights in the development of
the continent. These decisions included the African (Banjul) Charter on Human
and Peoples’ Rights (1981); the African Charter for Popular Participation in
Development (1990); the Declaration on the Political and Socio-Economic
Situation in Africa and the Fundamental Changes Taking Place in the World
(1990); the Protocol on the Establishment of an African Court on Human and
Peoples’ Rights (1998); the 1999 Grand Bay (Mauritius) Declaration and Plan of
Action for Promotion and Protection of Human Rights;281 and the AU Constitutive
Act (2000).282
They reaffirmed further their:
full and continuing commitment to these and other decisions of our continental
organization, as well as the other international obligations and undertakings into which we
have entered in the context of the United Nations. Of particular significance in this context
are the Charter of the United Nations and the United Nations Universal Declaration on
Human Rights and all conventions relating thereto, especially the Convention on the
Elimination of All Forms of Discrimination against Women and the Beijing Declaration.
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Human and peoples’ rights are therefore central to the NEPAD project. As the
Heads of State and Government acknowledged themselves, much more was
required from them to advance the cause of human rights in Africa and, in the
light of Africa’s recent history, ‘respect for human rights has to be accorded an
importance and urgency all of its own’.284 As pointed out earlier, these rights
include the right to freedom of association, which is among the rights enshrined
in the international and regional instruments referred to in the AU and NEPAD
documents.285
Unlike the past, which was marked by lofty and empty declarations which were
never implemented, the African Heads of State and Government considered
concrete actions in terms of which their commitments could be assessed and
themselves established a mechanism to guide and monitor their actions. In order
to achieve NEPAD’s objectives, which all revolve around the protection and
promotion of human and peoples’ rights in Africa, they agreed to establish an
APRM on the basis of voluntary accession to promote adherence to and
fulfilment of the commitments contained in the DDPECG.286
Human and peoples’ rights under the APRM

The APRM spells out the institutions and processes that could guide future peer
reviews, based on mutually agreed codes and standards of democracy and
political, economic and corporate governance. The APRM is defined in the base
document as ‘[a]n instrument voluntarily acceded to by Member States of the
African Union as an African self-monitoring mechanism’.287
Participation in the APRM is open to all AU member states on a voluntary basis.
After the adoption of the DDPECG, countries wishing to participate in the APRM
will notify the Chairman of the NEPAD HSGIC. This will entail an undertaking to
submit to periodic peer reviews, as well as to facilitate such reviews, and to be
guided by agreed parameters for good political, economic and corporate
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governance.288 The DDPECG is therefore the document on which the work of the
APRM is based.
The overarching goal of the APRM is for all participating countries to accelerate
their progress towards adopting and implementing the priorities and programmes
of NEPAD, and achieving the mutually agreed objectives in compliance with the
best practice in respect of each of the areas of governance and development.
Every review exercise carried out under APRM authority must be technically
competent, credible and free of political manipulation.289
The primary purpose of the APRM is:
To foster the adoption of policies, standards and practices that lead to political stability,
high economic growth, sustainable development and accelerated sub-regional and
continental economic integration through sharing of experiences and reinforcement of
successful and best practice, including identifying deficiencies and accessing the needs
of capacity building.
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The mandate of the APRM is to ensure that the policies and practices of the
participating states conform to the agreed political, economic and corporate
governance values, codes and standards contained in the DDPECG.291 These
values, codes and standards include the protection of human and peoples’ rights,
as provided for in international and regional instruments ratified by African states.
The protection of the right to freedom of association is one of those values,
codes and standards to be considered during the peer-review process.292
Algeria, Botswana, Burkina Faso, Cameroon, Comoros, Ethiopia, Kenya, Gabon,
Ghana Mali, Mauritius, Mozambique, Nigeria, Republic of Congo, Rwanda,
Senegal, South Africa, and Uganda have adhered to the APRM process and
have adopted the rules, criteria, procedures and calendar for its evaluations.
Only after all AU member states participating in the NEPAD and the APRM
process have been subjected to impartial peer review and the Heads of State
and Government of other participating member countries have responded to the
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final reports of the review teams will it be possible to make a more conclusive
assessment on the extent to which these countries have adhered to the values,
codes and standards set up in the NEPAD and APRM instruments and in
international instruments, such as those protecting the right to freedom of
association.
Freedom of association, trade unionism and international human rights law
Workers’ rights are human rights. The first sign of a deteriorating situation in a
country is often the violation of the right to freedom of association, the most
fundamental of workers’ rights.293
The aim of the human rights revolution that led to the adoption of the UN
Charter,294 followed by the UDHR and other international and regional human
rights instruments, was to ensure the global respect and promotion of human
rights and fundamental freedoms.295
International human rights law exists principally as conventional international law.
There are many international human rights instruments, namely, treaties,
conventions or agreements and declarations of various types, which together
provide the main source of international law.
These create direct obligations for states, whether these are of general,
universal296 or regional297 character. The next sections will examine freedom of
association and trade unions’ rights in the international bill of rights, the UDHR;
the International Covenant on Civil and Political rights (ICCPR); the International
Covenant on Economic, Social and Cultural Rights (ICESCR), and the ILO
Conventions.
Right to freedom of association under the UDHR
The 30-article Universal Declaration of Human Rights,298 as a “common standard
of achievement for all peoples and all nations”,299 proclaims: “the inherent dignity
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and the equal and inalienable rights of all members of the human family is the
foundation of freedom, justice and peace of the world.”300 Key among the rights
and freedoms considered essential to human dignity and social progress are the
rights to freedom of assembly and association.
Article 20 of the UDHR provides that:
1. Everyone has the right to freedom and peaceful assembly and association.
2. No one may be compelled to belong to an association.

An interesting feature of the right to freedom of association in the UDHR is its
broadness. The right to freedom of association is not restricted to any specific
area and may be claimed in the political, economic or any other social domain.
As pointed out earlier and as is evident from the UDHR, the right to freedom of
association cannot be isolated from other freedoms and fundamental rights,
particularly the right to peacefully assemble,301 the right to social security,302 and
the right to work and to equal pay for equal work,303 which includes the “right for
everyone to form and join trade unions for the protection of his interests”.304 The
UDHR expressly protects both the negative and the positive right to associate.305
However, it does not make any specific reference to the right to strike.
The UDHR is not a treaty as such, and is therefore not legally enforceable
against states. It was initially not intended to be legally binding, but rather to be
“a guiding light to all those who endeavoured to raise man’s material standard of
living and spiritual condition” and “a moral obligation on the different countries to
find ways and means of giving effect to the rights proclaimed therein.”306
However, as an “inspirational” declaration intended to serve as a common
standard for all peoples and nations, it enjoys an unquestionable moral force and
persuasive character within the international community.307 With its constant
repetition and reaffirmation in subsequent universal and regional instruments,
and in national constitutions, it is argued that at least some of its provisions have
achieved the status of customary international law.308
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In an attempt to transpose the UDHR into an enforceable instrument, in 1951, the
UN General Assembly mandated the Economic and Social Council (ECOSOC) to
task the Commission on Human Rights to prepare a draft covenant on human
rights.309 After realising the problems which might be encountered by embodying
in one document both civil and political rights and socio-economic rights,
ECOSOC invited the General Assembly to reconsider its decision. After a long
debate, the General Assembly requested the Commission on Human Rights to
draft two covenants on human rights, one containing civil and political rights and
the other containing economic, social and cultural rights.310 Both covenants
include provisions protecting freedom of association and trade union rights.
Right to freedom of association under the ICCPR and the ICESCR

The right to freedom of association, including the right of employees to form and
join trade unions of their choice, is considered both a civil right and an economic
right and is accordingly included in both the ICCPR311 and the ICESCR.312 Article
22 of the ICCPR provides that “everyone shall have the right to freedom of
association with others including the right to form and join trade unions for the
protection of his interests.” The right applies to a wide range of activities, which
may be political, economic and social –the right to freedom of association covers
the right to form and join a political party, a trade union or a football club.
Compared with the UDHR, the right to freedom of association in the ICCPR
presents a number of distinctive features. First, unlike the UDHR, which
enshrines the right to “peacefully assembly and association” as a single freedom,
the rights to freedom of assembly and association, although related, are
protected separately in the ICCPR.313 Secondly, the right to freedom of
association in the ICCPR is subject to restrictions. However, to be valid, these
restrictions must be prescribed by law and necessary in a democratic society in
the interests of national security or public safety, public order (ordre public), the
protection of public health or morals, or the protection of the rights and freedoms
of others.314 Thirdly, the right to freedom of association in the ICCPR includes the
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right for everyone “to form and join trade unions”,315 which was dealt with under
the right to work and to equal pay for equal work under the UDHR.
In the light of the above, the protection of freedom of association is more
elaborate in the ICCPR than in the UDHR. However, like the UDHR, the ICCPR
does not refer to the right to strike.
Freedom of association is not as such protected in the ICESCR. Related to
freedom of association in the ICESCR are, however, the right to work and the
right to just and favourable conditions of work, and especially trade union
rights.316 Trade union rights occupy a prominent role in international legal
instruments promoting economic, social and cultural rights. Under the ICESCR,
trade union rights include the following:
(a) the right of everyone to form trade unions and join the trade union of his choice,
subject only to the rules of the organization concerned, for the promotion and protection
of his economic and social interests. No restrictions may be placed on the exercise of this
right other than those

prescribed by law and which are necessary in a democratic

society in the interests of national security or public order or for the protection of the
rights and freedoms of others;
(b) the right of trade unions to establish national federations or confederations and the
right of the

latter to form or join international trade unions organizations;

(c) the right of trade unions to function freely subject to no limitations other than those
prescribed

by law and which are necessary in a democratic society in the interests of

national security or

public order or for the protection of the rights and freedoms of others;

(d) the right to strike, provided that it is exercised in conformity with the laws of the
particular

country.
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The ICESCR describes trade union rights in more detail. Unlike the ICCPR,
which does not refer to the right to strike, the ICESCR proclaims “the right to
strike, provided that it is exercised in conformity with the laws of the particular
country.”318 The rights protected in article 8 of the ICESCR are to be
implemented immediately, rather than progressively. Neither of the two UN
covenants makes specific reference to the right to bargain collectively.
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The right to freedom of association and trade unionism in international
labour law
International labour law is mainly developed within the context of the ILO and is
based on freedom of association. According to the constitutive act of the ILO (the
ILO Constitution), freedom of association must be protected as a means of
improving conditions of labour and establishing peace.319 Freedom of association
is principally protected by two major instruments, which were adopted in 1948
and 1949 respectively.
The ILO Constitution
Freedom of association is considered a core labour standard by the ILO.320 The
original Constitution of the ILO, which was adopted in 1919, bears clear witness
to the importance of the respect for the principles of freedom of association, not
only for the functioning of the organisation but also as its raison d’être.321 As
such, freedom of association is one of the central provisions underpinning the
work of the ILO.
The preamble to the original Constitution of the ILO underlines “the recognition of
the principle of freedom of association” as one of the means of improving the
conditions of workers and ensuring peace at the workplace and as such the
principal object of the organisation. Article 41(2) of the former ILO Constitution
stressed that the “right of association for all lawful purposes by the employed as
well as by employers” is the principle of outmost importance and urgency.
In 1944, while the Second World War was still being fought, the International
Labour Conference held its 26th session in Philadelphia, USA, and adopted the
Declaration of Philadelphia in which it sought to redefine the aims and the
purposes of the ILO, together with the principles that should inspire the policy of
its members. The Conference reaffirmed the special status of the notion of
freedom of association. It listed freedom of association as one of the fundamental
principles on which the organisation is based.322
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The Declaration stressed that “freedom of expression and association are
essential to sustained progress.”323 This affirmation serves to emphasise not only
that the right to associate is an important value in itself, but also that respect for
the principle of freedom of association is an essential precondition of the
effectiveness of the ILO as a tripartite organisation.324 Meaningful tripartism
necessarily depends upon the existence of a free and effective organisation of
employers and workers,325 and such an organisation can develop and function
only in an environment where there is proper respect for the right of workers and
employers to associate freely and to organise their activities. Also advocated in
the Declaration were the “effective recognition of the right to collective
bargaining, the co-operation of management and labour in the continuous
improvement of productive efficiency and the collaboration of workers and
employers in the preparation and application of social and economic
measures.”326
In 1946, the Declaration was incorporated in the Constitution of the ILO, and a
new preamble was adopted which also endorsed the “recognition of the principle
of freedom of association” as one of the main methods by which social justice,
and therefore “universal and lasting peace” could be attained.327
The ILO has adopted a number of conventions concerned with the rights of
workers to organise and bargain through trade unions. Special supervisory
mechanisms were set up to monitor compliance with these conventions. Even
though the principle of freedom of association was recognised in the 1919
Constitution of the ILO, which was reaffirmed by the Declaration of Philadelphia,
the general conventions regarding this principle were adopted from 1948
onwards. The most relevant international agreements on the right to freedom of
association and the protection of trade union rights are ILO Conventions No 87
and No 98.328
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The ILO Convention No 87
The ILO Convention No 87 of 1948329 establishes general standards for freedom
of association and the right to organise. It confines itself to defining very clearly
certain fundamental principles, which in the view of the International Labour
Conference should enable both employers and workers to exercise their right to
organise freely. It is the first major ILO instrument protecting freedom of
association.
The convention guarantees to all employers and workers, including supervisors,
the right to freely establish and join organisations of their own choosing, subject
only to the rules of the organisation. According to the convention:
Workers and employers, without distinction whatsoever, shall have the right to establish
and, subject only to the rules of the organization concerned, to join organizations of
their own choosing without previous authorization.
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The purpose of article 2 of the convention is not only to protect workers against
attempts by employers to prevent them from organising but also to ensure that
there is freedom for all to exercise the right to organise in relation to public
authorities.331 The kind of organisation referred to in article 2 is defined in article
10.332 The right to organise is recognised in respect of workers and employers
without any distinction.333
By using the expression “without distinction whatsoever”, the convention
intended to give all employers and workers, including public officials, the right to
organise without regard to sex, race, religion, social opinion, political opinion,
etc.334 The ILO Committee of Experts on the Application of Conventions and
Recommendations has decided that the provisions requiring that a different
organisation be set up for each category of public employees are incompatible
with the right of workers to establish and join organisations of their own
choosing.335 The only restriction which is allowed is in the case of members of
the armed forces and the police.
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Under this convention, states are authorised to decide to what extent members of
the armed and police services336 may exercise this right.337 The provisions of
article 9 of this convention permit either the total exclusion of these categories of
workers from the coverage of the convention, or the recognition of some
limitation of their rights to freedom of association. The Committee on Freedom of
Association made it clear that “this is a matter which has been left to the
discretion of the member states of the ILO”.338
The Committee of Experts emphasised that employers, including managerial
staff and executive staff in state-run enterprises, are covered by Convention No
87 and that their right to organise should be protected fully.339
Article 2 also makes reference to “previous authorisation”; this means in effect
that workers and employers should not have to seek permission from public
authorities before setting up an industrial organisation or association. Thus the
International Labour Conference intended to proclaim the fact that the right to
organise is an absolute right to be respected by everybody, including the state.340
Article 2 implies that the authorities should not impose legal formalities which
would be equivalent, in practice, to previous authorisation or which would
constitute an obstacle amounting to a prohibition.341 It expressly precludes
governmental authorities from interfering in the organisation’s internal affairs,
including suspension or dissolution by administrative authorities. Article 2 has
been interpreted as guaranteeing the right to freedom of association for trade
union purposes and not the right of association which falls within the competence
of other international organisations.342
Workers’ and employers’ organisations are entitled to draw up their constitutions
and rules to elect their representatives freely, to organise their administration and
activities, and to formulate their programmes without any interference by the
public authorities.343 Article 3 provides that the public authorities shall refrain from
any interference that would restrict them or impede their lawful exercise. These
provisions may be read in conjunction with the provisions of article 8.344
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Workers and employers also enjoy the right to establish and join federations and
confederations and any such organisation, federation or confederation has the
right to affiliate with international organisations of workers and employers.345
Each ILO member state must protect the right of workers and employers to
freedom of association and to organise. At the same time, workers’ and
employers’ organisations are free to develop their activities without interference
by the public authorities.346
The importance of Convention No 87 of 1948 in protecting the right to freedom of
association is such as it is specifically referred to in the two United Nations
covenants, the ICESCR and the ICCPR, which provide:
Nothing in this article shall authorise States Parties to the International Labour
Organization Convention of 1948 concerning freedom of association and protection of the
right to organize, to take legislative measures which would prejudice, or to apply the law
in such a manner as to prejudice, the guarantees provided for in that Convention.
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Convention No 87 is silent on whether the right of workers to form and join
organisations of their own choosing includes the right not to form and join those
organisations. But according to the ILO, it is essential that all workers and
employers enjoy the right and the freedom to establish and join organisations
that they consider will best further their occupational interests.
In interpreting Convention No 87, the ILO Committee on Freedom of Association
held that though the convention did not explicitly refer to the right to dissociate,
the general right to dissociate is included in the right to associate.348 This means
that employees are free not to join such organisations.
Trade union security arrangements are acceptable only if they are concluded by
free agreement between workers’ organisations and employers. The law must
not impose them.349
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The ILO Convention No 98

The adoption of ILO Convention No 87 on the right to freedom of association and
the protection of the right to organise marked the first step in the process of
international regulation. A year later, the International Labour Conference took
the second step by adopting the Right to Organise and Collective Bargaining
Convention No 98 of 1949. This convention supplemented the ILO Convention
No 87 of 1948. It contains further safeguards concerning the right to organise
and makes provision for the development of the machinery of collective
bargaining.
It particularly deals with the right to organise and bargain collectively and also
provides for adequate protection for workers, employers and trade unions or
workers’ organisations from acts of interference by other parties. Although the
convention refers also to the rights of employers, it is more particularly concerned
with those of workers. It was adopted to protect trade unionists and their
organisations against possible threats by employers or their organisations.
Workers are protected against acts of anti-union discrimination in respect of their
employment.350
The convention protects workers against acts of discrimination and victimisation
by their employers on account of their trade union membership or activities. Acts
envisaged are those calculated to make the employment of a worker subject to
the condition that he or she shall not join a union or shall relinquish union
membership. The latter acts include acts of dismissal and other acts designed to
cause prejudice to a worker by reason of union membership or because of his or
her participation in union activities outside working hours, or with the consent of
the employer, within working hours.351
Workers’ and employers’ organisations also enjoy protection against any acts of
interference by each other or each other’s agents or members in their
establishment, functioning or administration.352
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According to the convention, the state is bound to establish, where necessary,
machinery appropriate to national conditions for the purpose of ensuring respect
for the right to organise as defined in the convention.353
The right to strike

One of the fundamental principles on which the ILO is based is the right of
employees to form and join trade unions and the right of unions to operate freely
and to pursue the interests of their members. Neither the Constitution of the ILO
nor any of its conventions on freedom of association made any explicit reference
to the right to strike. No express link is made between freedom of association
and the right to strike. However, the creation of the ILO Committee on Freedom
of Association (CFA) led to the recognition of such a link, which has since been
acknowledged by the Committee of Experts and other ILO supervisory organs.354
The CFA has indicated on numerous occasions that the right of employees to
strike is an essential element of the right to freedom of association and one of the
essential elements of trade union rights.355
The Committee of Experts considers the right to strike as one of the essential
means available to all workers and their organisations for the promotion and
protection of their economic and social interests.356 The CFA has interpreted the
two conventions on freedom of association as implying the right to strike.357 The
provisions of Convention No 87 which give a legal basis to this principle are
articles 3, 8 and 10.
According to the Committee of Experts, a general prohibition on the right to strike
constitutes a considerable restriction of the opportunities open to trade unions for
furthering and defending the interests of their members,358 and of the right of
members to organise359 their activities.360 It is also regarded as inconsistent with
the obligation to accord proper respect to the principles of freedom of association
resulting from their adherence to the ILO Constitution.
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The ILO has maintained that the right to strike is an essential element of the right
to freedom of association, but recognises that strikes may be restricted by law
where public safety is concerned, as long as adequate alternatives, such as
mediation, conciliation, and arbitration, provide a solution for workers who are
affected.
Any domestic law of a member state which prohibits in general or restricts in
particular the right to strike must comply with the two ILO conventions on the
freedom of association.361 The ILO supervisory body has accepted that
governments may legitimately impose certain pre-conditions on the right to
strike.362 However, pre-conditions on the right to strike must be reasonable and
must not be such as to place substantial limitations on the means or action open
to trade union organisations.363
The ILO accepts that strikes are regarded as acceptable only if they are
embarked upon with the aim of furthering the economic, social and occupational
interests of workers. The use of the term “worker” in these two conventions is
clearly broader and it includes the self-employed and those looking for a job.
Although the emphasis of the ILO in both conventions is placed on the positive
right to associate freely, it seems that the ILO partly and implicitly recognises a
right not to associate.
Conventions No 87 and No 98 and their associated supervisory mechanisms
have acquired a degree of acceptance amongst the international community,
which not only renders them uniquely authoritative in relation to freedom of
association, but which makes them two of the most respected international
instruments in the field of human rights.364
There is no remedy for individuals under these conventions. The conventions are
enforced by workers’ organisations who can lay complaints with a special ILO
Committee (the governing body’s committee on freedom of association) that the
conventions are not observed by the state and employers. The committee then
decides whether the complaint is justified or not.365
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The ILO mentions both freedom of association and the right to bargain
collectively in its constitution, to which all member countries are bound.366 The
ILO Conventions No 87 and No 98 are not exhaustive in respect of the concept
of freedom of association. They are entirely silent about issues such as the
protection of trade union funds and the confidentiality of communications.
The 1998 Declaration of Fundamental Principles and Rights at Work

In 1998, trade unions, employers’ organisations and governments joined together
at the ILO to issue the landmark Declaration of Fundamental Principles and
Rights at Work.367 The ILO adopted this declaration in order to stress the
importance of social progress and workers’ rights during a time when
globalisation and economic growth were touted as the solution to social and
economic problems.
Freedom of association, the right to organise, and the right to bargain collectively
are proclaimed by this declaration as the fundamental principles of the ILO.
Article 2 of this declaration provides that “ILO members must, by virtue of
membership, promote and realize … the principles concerning freedom of
association and the right to collective bargaining.”368 The declaration is not a
binding instrument in international law, but under this declaration, all ILO member
states, even if they have not ratified the convention in question, have an
obligation to respect, to promote and to realise in good faith and in accordance
with the ILO Constitution, the principles concerning the fundamental human
rights set out in seven core human rights instruments.369
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PART IV:

FREEDOM

OF

ASSOCIATION

AND

TRADE

DEMOCRATIC AND POST-APARTHEID SOUTH

UNIONISM

UNDER

THE

AFRICAN LEGAL ORDER

Prior to the first democratic elections in 1994, South Africa was a society deeply
divided along racial lines, with discrepancies that were economically, politically
and socially entrenched for a long period of time.
After 1990, the law in South Africa adopted a more accommodating approach to
trade unionism relatively quickly. The democratic transition in South Africa
brought with it the emergence of a sophisticated labour law system with
significant employees’ rights. The democratic post-apartheid order started with
the 1993 Constitution, which was later replaced by the 1996 Constitution.
The right to freedom of association is now guaranteed under the Constitution of
the Republic as well as under the Labour Relations Act 66 of 1995 (LRA), as
amended. Employees are entitled to establish trade unions, to bargain
collectively, and to strike. Trade unionism, collective bargaining, strikes and other
forms of industrial action came to be accepted as important elements of a
democratic society. More generally, trade unions and collective bargaining are
seen to enhance the dignity of workers and their control over their working
lives.370 Unlike under the previous dispensation, there is no distinction between
public and private sector employees, except that certain categories of employees
are excluded from the provisions of the LRA.371
The adoption of the 1993 Constitution was a major turning point in South Africa’s
history. It has been called the “birth certificate” of a new South Africa, a country
that is profoundly different from the one that existed before April 1994. Of course,
the Constitution did not arrive suddenly, mechanically or magically; it was the
product of protracted negotiations and a long and troubled history. Many of the
ideas it contains are the realisation of years of struggle by the majority of South
Africans.372
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The key fundamental rights of workers are those rights that enable the working
people to fight for and defend their rights. These rights are the first group of
workers’ rights and they consist of the workers’ right to establish trade unions,
the right to bargain collectively, and the right to strike. These are the three pillars
of autonomy of the working people, giving them the capacity to defend all their
other rights.373 South Africa’s democratic transition was marked by a change
from a pariah state to a model democracy, an example to all and especially the
divided societies of this world.
The development of labour relations, freedom of association and trade
unionism after 1993
As pointed out earlier, the labour relations arena developed tremendously as the
apartheid regime was drawing to an end. The development of trade unionism is
closely related to the anti-apartheid struggle. Accordingly, while political
negotiations were underway for the peaceful dismantling of the apartheid system,
other negotiations were taking place between unions, the state and employers’
organisations.
These negotiations resulted in the formation of the National Economic
Development and Labour Council (NEDLAC). Unions, employers’ organisations
and the state within NEDLAC agreed that the post-apartheid Constitution under
discussion by the political parties should contain a Bill of Rights enshrining the
rights of all the people in the country, including the right to freedom of
association, the right to form or join a trade union and participate in its activities,
the right to bargain collectively and the right to strike. This was later endorsed by
the parties to the political negotiations that led to the adoption of the interim
Constitution of 1993.
The 1993 Constitution recognised the rights of all citizens to the equal protection
and benefit of the law, including the law governing labour relations, as
fundamental rights.374 It expressly enshrined the right to form and join trade
unions, to participate in their activities, to strike and to engage in collective
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bargaining as fundamental rights.375 The enactment of labour rights in the interim
Constitution created a need for labour legislation that would give effect to labour
rights entrenched in the Constitution.
Accordingly, the Minister of Labour appointed the Ministerial Legal Task Team on
8 August 1994. This Team was headed by Halton Cheadle and came to be
known as the Cheadle Task Team. The Task Team was set up to review
legislation regulating labour relations as well as to produce a new draft labour
Act, which was first circulated as the Draft Labour Relations Bill.376 Assisted by
the ILO and some specialist practitioners, the Task Team produced a draftnegotiating document in the form of a Bill, accompanied by a detailed
explanatory memorandum.377
The Task Team released its recommendations in February 1995.378 One of the
recommendations of the Task Team was that the registration process of trade
unions should be simplified. Several trade union rights were recognised in the
labour legislation as a result of the recommendations of the Task Team. After the
collation of the comments from the public and negotiations in NEDLAC, the
Labour Relations Act of 1995379 was passed, to give effect to the stated goals
and principles of the Reconstruction and Development Programme of the
government, to ensure that labour legislation complied with the provisions of the
1993 Constitution, and to bring South African labour law in line with the
Conventions and Recommendations of the ILO.
The enactment of the LRA was one of the first steps in the process of reforming
South African labour laws and it brought many changes to the industrial relations
system.380 It provides for the framework within which the constitutional right to
form and join trade unions and employers’ organizations and to participate in
their activities can be protected and fulfilled.381 Procedures to be followed in
resolving disputes relating to the alleged violation of these rights are also outlined
in the Act.382 It also provides for organisational rights383 for unions in the
workplace. It encourages parties to resolve disputes through conciliation and
arbitration.384 It also makes provision for joint decision-making and consultation
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between management and labour and it also entrenches the right to strike.385 For
the first time in South African labour history, all employees were brought under
the ambit of one industrial relations system.
Since the 1993 Constitution was a transitional constitution, the Constitutional
Assembly, a democratically elected body, adopted a draft of a new Constitution
on 8 May 1996.386 In order to ensure that the final Constitution conformed to the
principles laid down in the 1993 Constitution, the Constitutional Court was
required to certify the final draft.387 On certification, the Constitutional Court found
that the new text met the constitutional principles in most respects, but not in
all.388
The draft was therefore amended and re-submitted to the Constitutional Court,
which finally certified it, before it was signed into law by President Mandela at
Sharpeville on 10 December 1996.389 This Constitution contains a Bill of Rights
and it is no surprise that, like its predecessor, it extensively entrenches labour
rights.390
Labour legislation was further amended to comply with the 1996 Constitution and
South Africa’s international obligations. By the end of a decade a new Basic
Conditions of Employment Act (BCEA)391 was passed to regulate conditions of
work. It was followed by the Skills Development Act (SDA)392 and the Skills
Development Levies Act (SDLA).393 Later the Employment Equity Act (EEA)394
was promulgated. The main purpose of this Act is to redress the unequal
distribution of jobs, income and occupation, a legacy of the apartheid regime in
South Africa. The Act therefore seeks to eliminate discrimination in employment
and to provide for affirmative action to redress the imbalances of the past and to
create equality in the workplace. The combination of the LRA, the EEA, the
BCEA, the SDE and other labour legislation is seen as an engine of social
economic policy espoused by the ANC government. Since 2000, significant
amendments have been made to the LRA, the BCEA, the EEA and the SDE in
order to improve the lives of workers in South Africa.
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Trade unions flourished under the new democratic order and consolidated their
positions at a national level. Their status and powers increased as they used
their elevated position in the newly created tripartite forum (NEDLAC) to involve
the social partners in socio-economic policy making.395
COSATU is the biggest trade union federation in South Africa, with a combined
membership of just over 1.8 million. There are currently 21 trade unions affiliated
to COSATU. It played an important role in the transformation of South African
labour relations.
Before 1994, COSATU was an economic and political movement. Since the 1994
elections, COSATU and its members have been developing a type of trade
unionism called social movement unionism. This differs qualitatively from the
economic and political types of trade unionism. However, by sending a number of
senior COSATU leaders to parliament, COSATU weakened its base. Its
participation in the tripartite alliance396 started to take strain as the government’s
economic policy and its implementation started to be seen to be contrary to
workers’ interests.
In 2004, COSATU was prepared to stand against its key ally, the ANC, for the
latter’s decision to push ahead with the Anti-Terror Bill, which could have the
effect of criminalising transgressions during protest action.397 COSATU
contended that the Protection of Constitutional Democracy Bill against Terrorist
and Related Activities Bill “constitutes a massive attack on workers’ constitutional
rights especially the right to strike.”398
COSATU argued that if this Bill were passed, it would effectively render strikes in
essential services and unprotected strikes as terrorist activities, which harks back
to the apartheid era, where strikes at key government installations such as
hospitals and power stations were outlawed and considered anti-state activities.
COSATU threatened for the first time to take the post-apartheid government to
the Constitutional Court and to notify the ILO.399 It even threatened to embark on
a national strike against the government decision to go ahead with the Bill.
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The challenge that COSATU and its members is faced with today is to decide
whether to turn the organisation into an independent working organisation of the
working class, or to be reduced to a “silent partner” which cannot challenge antiworker policies and which must try to resolve all worker-related problems through
discussions within the alliance.
It is time for COSATU to start addressing poverty in the rural areas of South
Africa, actual job losses because of structural changes in industries, and
international exposure to the challenges of globalisation; otherwise, it will face a
serious loss of membership.
CONCLUSION
The industrial relations system that prevailed in South Africa before the
establishment of the current constitutional and democratic order was fragmented.
One system existed for white, Indian, and coloured workers, and another for
black workers. White, coloured and Indian workers were granted trade union
rights under legislation. They could form registered trade unions and had access
to principal industrial relations machinery, such as the industrial councils and
conciliation boards. African workers, on the other hand, were denied these rights.
The policies of institutionalised discrimination in South Africa made inordinate
inroads into freedom of association. The apartheid government devised a series
of statutes that seriously impacted on the right to freedom of association and
enforced discrimination in the workplace.400
Under apartheid black workers and their dependants were exploited both as
workers and as disenfranchised citizens of South Africa.401 The joint regulation of
industries has always been a major union objective, but it was distorted by
apartheid policies, which denied legal support for collective bargaining to black
trade unions, and imprisoned and victimised union leaders.
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The history of trade unionism in South Africa has shown that even when
fundamental rights such as freedom of association, the right to assembly and
trade union rights were denied to workers, they were able to establish their
institutional forms to achieve these rights, regardless of any opposition towards
granting them these rights.
Trade unionism contributed to the extension of the frontiers of freedom and the
struggle for democracy in South Africa. Enacted in terms of the 1993 Constitution
and following the first democratic general elections held in 1994, the LRA of 1995
sought to normalise the relationship between politics and industrial relations. It
constituted a milestone in legislative history in that it was drawn up by the parties
that it would directly affect, namely, labour, the government and business.
Freedom of association in the Constitution and the labour law of South Africa
under the post-apartheid legal order was inspired by and meets the standards set
in international labour law instruments, especially the ILO Conventions No 87 of
1948 and No 98 of 1949 on the right to freedom of association.
Recent developments in international law and particularly in Africa under NEPAD
and the APRM are likely to promote the right to freedom of association and trade
unionism on the African continent. There are, however, a number of challenges,
both internal and external, to the protection of freedom of association and trade
unionism in Africa, including South Africa. Internal challenges include
underdevelopment, internal politics, lack of a trade unionist culture and the
collusion between trade unionism and politics, as demonstrated in South Africa
during the 2007 ANC Polokwane national conference. Difficult economic
conditions and the increased politicisation of workers may impact negatively on
freedom of association and trade unionism.
External challenges to the protection and promotion of freedom of association
and trade unionism mainly derive from the imperialism of capitalism or the global
market, characterised by immense pressure on the governments of Third World
countries to deregulate and to increasingly renounce any meaningful role in
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economic activities. Capitalism and the market are generally hostile to the
promotion of freedom of association and trade unionism. In a country where
capital is much more mobile than workers, different forms of business
organisations and relationships have been created which can affect employment
and threaten collective bargaining relationships. A strong national and
international movement is required to humanise the globalisation process, and to
enable workers and their unions to participate effectively in the global economy
and in democracy-building. The critical challenge facing workers’ organisations in
the era of globalisation is to ensure that structural changes and adaptations are
achieved without compromising the goals of full employment and social justice.
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